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Plaintiffs’ Opposition to Defendants’ Deposition Limits Motion 

 

Dear Mr. Hiatt: 

Plaintiffs respectfully respond to Defendants’ motion on deposition limits.   

The parties agree that the Special Master should increase the number of depositions. Given 

the scope of the case and the number of Defendants, the default rules are clearly insufficient here.  

But Defendants’ proposal still represents only a fraction of the discovery needed for this case. As 

Plaintiffs explain in their own motion on deposition limits: 

•  Defendants’ proposal of approximately five depositions per Defendant group—

assuming no depositions of third parties—is woefully inadequate for this case. It would 

not allow Plaintiffs to effectively plan for discovery because Plaintiffs would have to 

keep going back to the Special Master with no certainty about what number will 

ultimately be allowed, and it would prevent the case from moving forward on the 

timeline ordered by the Court.   

• With imminent discovery deadlines, the Special Master should clear the way for 

depositions commensurate with the scope of the case. Although an initial limit of 50 

depositions per side might have been feasible two years ago, Defendants’ obstruction 

has now caused that path to be unviable because the parties no longer have time for a 

wait-and-see approach.     

• The Special Master should adopt Plaintiffs’ proposal on jurisdictional depositions, 

30(b)(6) corporate depositions, production of documents in advance of depositions, 

third-party depositions, and depositions upon written questions for document 

requests. Defendants are well-resourced and well-represented entities that will face no 

undue burden from depositions in this case. 

For brevity, Plaintiffs incorporate their motion by reference rather than repeating those 

arguments. Plaintiffs here address only certain points not covered in Plaintiffs’ motion.  
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Pursuant to the Special Master’s instructions, Plaintiffs attach a preliminary list of potential 

deponents, which illustrates why the Special Master should adopt Plaintiffs’ very modest proposal.  

Because Defendants have scarcely begun to produce documents, it is premature for the parties and 

the Special Master to set a schedule of depositions, as opposed to an initial limit.  Without 

documents from Defendants, there is also no basis for the Special Master to determine that any 

proposed deposition is duplicative or otherwise unnecessary. Instead, the Special Master should 

adopt Plaintiffs’ proposal—which is moderate compared to the scope of the case—to give the 

parties the guidance they need to move forward.  

I. Plaintiffs’ proposal is modest compared to the hundreds of potential deponents in 

this case.  

The Special Master has directed the parties to submit a list of proposed deponents, while 

also noting that Plaintiffs’ list would be “incomplete ahead of the actual document productions 

from the Defendants.”   

As the Special Master acknowledged, with Defendants still delinquent in their document 

productions, Plaintiffs are severely prejudiced in their ability to identify potential deponents.  Even 

so, Plaintiffs’ attached list of potential deponents illustrates why the Special Master should adopt 

Plaintiffs’ proposal.1   

Based on publicly available information, Plaintiffs have identified over 1,000 potential fact 

witnesses. In the attached Exhibit 1, Plaintiffs identify nearly 300 potential deponents who are 

former or current employees of Defendants.  These individuals were and/or are involved in climate 

change and environmental issues, communications, public affairs, and operations relevant to the 

case. Plaintiffs’ list focuses on high-level executives and therefore excludes many additional 

deponents.  Employees, in addition to executives, hold essential information about the details of 

Defendants’ operations and will be equally important to this case. 

 Additionally, based on publicly available information, Plaintiffs identify over 200 third-

party individuals and over 500 third-party entities who are potential deponents in this case.  The 

third-party individuals include numerous climate-denial leaders and authors of climate 

disinformation, PR strategists, and fringe scientists and academics.  The third-party entities are 

just examples and include relevant data storage entities, Hawaiʻi and national media organizations, 

Hawaiʻi fossil fuel retailers, think tanks, and trade organizations. For many of these third-party 

entities or individuals, Plaintiffs may initially seek only documents via a subpoena duces tecum 

with a deposition upon written questions. And there are far more relevant third parties that 

Defendants’ yet-to-be-produced documents will reveal.     

 
1 Plaintiffs’ list is preliminary and only for the purposes of the discussion ordered by the Special 

Master.  Plaintiffs reserve their rights to identify additional potential deponents, to modify the list, 

or to not take depositions identified in their preliminary list.  Plaintiffs provide this list without 

waiver of any privilege, including but not limited to attorney work product privilege.   
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These lists of potential deponents underscore why Defendants’ proposal of approximately 

five depositions per Defense group, and no allocation for third parties, is untenable.  Plaintiffs’ 

preliminary list of current or former employees already significantly exceeds Defendants’ proposal 

even though Plaintiffs’ list focuses on executive employees and is based solely on publicly 

available information. Plaintiffs’ proposal of approximately 26 party depositions per Defense 

group2 is modest compared to the scope of potentially relevant employees already identified.   

Plaintiffs’ list also illustrates why the Special Master should not set a numerical limit on 

third-party depositions—there is outsized relevance and a massive volume of relevant third parties 

because of Defendants’ use of front groups and how they chose to market their products. See Dkt. 

1724, Dr. Oreskes Decl. (Ex. 2). Importantly, Plaintiffs need for a wide range of third-party 

discovery and increased depositions in this particular case is supported by Defendants’ own 

positions—some Defendants are asserting that they will not identify relevant third parties for 

Plaintiffs, nor will they produce relevant documents from third parties with whom they work(ed). 

At minimum, Plaintiffs should be able to seek documents from third parties without it counting 

toward any deposition limit. And given the large number of PR firms and interest groups related 

to Defendants’ misinformation campaign, Defendants should not be permitted to hide their liability 

by cutting off third-party discovery.  

II. Defendants have not produced information that could demonstrate that any 

potential deposition is duplicative or unnecessary.   

Plaintiffs sincerely appreciate the Special Master’s efforts to move the case forward and 

establish a schedule of depositions—and Plaintiffs maintain that Defendants should have produced 

the information necessary for that discussion by now.  

The reality is that Defendants still hold all the cards. The Special Master directed 

Defendants to take Plaintiffs’ list and identify deponents they believe are duplicative or 

otherwise not needed. Defendants will inevitably object to the majority of Plaintiffs’ deponents as 

duplicative or irrelevant—but Defendants have not produced any of the information needed to 

substantiate such objections. Defendants will be asking Plaintiffs and the Special Master to take 

their word for it: but that is unfair and not an approach supported by the facts of this case or the 

discovery rules. The Special Master should not permit Defendants to make unsubstantiated claims 

about duplication or relevance of witnesses when Defendants have withheld the documents 

Plaintiffs would need to challenge Defendants.   

At this stage, there are simply no grounds for the Special Master to determine any witness 

is duplicative or irrelevant.         

For the same reasons, it is premature for the parties to define deposition topics or discuss 

an order of depositions. Without documents from Defendants, Plaintiffs lack the information 

 
2 To be clear, under Plaintiffs’ proposal, Plaintiffs can allocate their total how they choose (e.g. 

more than 26 depositions of some Defendant groups and fewer of others) and Defendants can 

likewise allocate their total how they choose among Plaintiffs.   
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needed to fully define deposition topics or propose an order of proof. Indeed, in any case, 

depositions are informed by previous discovery, and that is especially true in a case of this 

magnitude, and where Defendants have concealed their conduct and relied on third parties. E.g. 

Ciuffitelli v. Deloitte & Touche LLP, No. 3:16-CV-0580-AC, 2016 WL 6963039, at *8 (D. Or. 

Nov. 28, 2016) ([A]s discovery progresses the parties likely will find additional topics and 

witnesses of which they [are] currently unaware. Learning of the existence of new witnesses and 

uncovering new subject areas during discovery occurs in almost every lawsuit.”). 

Plaintiffs present their list in good faith to illustrate the scope of potential depositions, but 

Plaintiffs’ list is preliminary and based only on publicly available information. For instance, 

Defendants have not produced documents about the different roles and responsibilities of their 

employees, which would inform deposition topics and an order of proof. Defendants also have not 

produced documents about the identities and roles of the many third parties Defendants worked 

with. As the case develops, Plaintiffs will obtain additional information about potential deponents 

and their roles (or even whether they are deceased or lack capacity, as such information is not 

always readily available online). Plaintiffs would be severely prejudiced if they were required to 

define deposition topics or an order of proof before Defendants or third parties have produced 

documents.     

For these reasons, Plaintiffs respectfully suggest that it would not be productive or fair to 

attempt to create a schedule of depositions when Defendants have not yet produced documents. 

Doing so now would only ensure that the schedule is moot once more documents are produced 

and that witnesses have to be called back repeatedly to testify as to Defendants’ belatedly-produced 

documents. Simply, Plaintiffs should be permitted to review and consider Defendants’ document 

productions to inform their strategy about deponents and the order of proof. Indeed, that may result 

in deposition efficiency in both the fact and 30(b)(6) deposition contexts. And any concerns 

Defendants have about duplicative or irrelevant depositions can be addressed as appropriate by a 

motion for a protective order for noticed depositions. Under Plaintiffs’ proposal, Defendants 

maintain their ability to move for a protective order. Right now, it is premature for the Special 

Master to make a finding that any depositions are duplicative or irrelevant: that would amount to 

giving Defendants a protective order in the abstract.  

In light of the scope of the case and the deadlines ordered by the Court, the Special Master 

should adopt Plaintiffs’ proposed order to give the parties the structure they need to move forward. 

Defendants agree in principle that the Special Master should allow more depositions; the parties 

disagree on the numbers. The difference between Defendants’ proposal and Plaintiffs’ proposal is 

stark, and would dramatically affect how Plaintiffs prepare their case (although it would be nearly 

impossible to prepare a case at all under Defendants’ prejudicial proposal). To plan their discovery, 

Plaintiffs need a sense of the deposition numbers, even if it is still premature to set a final schedule 

of depositions.  
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III. Defendants’ arguments miss the mark.  

Plaintiffs here address a few additional points not raised in their motion.  

First, Defendants’ citations (Mot. at 6) are either distinguishable or support Plaintiffs.  

Defendants cite the commentary to the 1993 FRCP Rule 30 amendments, which explains: 

“Consideration should ordinarily be given at the planning meeting of the parties under Rule 26(f) 

and at the time of a scheduling conference under Rule 16(b) as to enlargements or reductions in 

the number of depositions, eliminating the need for special motions.” (Emphasis added.) This 

commentary demonstrates that necessary enlargements of the deposition limits should be made 

early in the case. The commentary supports Plaintiffs’ position that the Special Master should set 

a reasonable deposition limit now, allowing the parties to plan their discovery efficiently. It also 

underscores the inadequacy of Defendants’ proposal, which would require Plaintiffs to repeatedly 

seek leave through “special motions” for additional depositions—the very approach the FRCP 

commentary discourages.  

Defendants’ two case citations are likewise unavailing. Both Dowkin and Finazzo 

concerned employment discrimination matters much narrower in scope and complexity than this 

case. See Dowkin v. Honolulu Police Dep’t, No. CV 10-00087 SOM/RLP, 2012 WL 13168534 

(D. Haw. Nov. 9, 2012); Dowkin complaint at 2012 WL 12977831; Finazzo v. Hawaiian Airlines, 

No. 05-00524 JMS-LEK, 2007 WL 1425241, at *1 (D. Haw. May 10, 2007).  And although the 

federal court in Finazzo required a “particularized showing” to obtain additional depositions, 

Defendants here concede that such a standard is ill-suited here: they seek an increase in deposition 

limits without making any showing as to why additional depositions of Plaintiffs are necessary. In 

complex cases, parties require a degree of certainty regarding deposition limits from the outset. 

See 1993 FRCP Rule 30 amendments; Del Campo v. Am. Corrective Counseling Servs., Inc., No. 

C-01-21151JWPVT, 2007 WL 3306496, at *6 (N.D. Cal. Nov. 6, 2007) (“Given the breadth and 

complexity of this case . . . it would be prejudicial to require Plaintiffs to choose the [] ten 

depositions to take before they know whether they will be granted more.”). 

Second, Defendants misconstrue Plaintiffs’ proposal in multiple respects. Defendants 

suggest that Plaintiffs intend to take oral depositions of every individual and entity listed in the 

appendices to Plaintiffs’ RFPs. Mot. at 4. That is false, and Plaintiffs have never conveyed 

anything remotely close to that to Defendants. While those individuals and entities are relevant, 

Plaintiffs’ decisions regarding whom to depose will be guided by discovery—including documents 

Defendants have thus far failed to produce. Defendants’ reference to 590 fact witnesses likewise 

does not reflect Plaintiffs’ proposal, and their assertion that Plaintiffs’ Rule 30(b)(6) proposal 

imposes “no limitation at all” is incorrect. Mot. at 7. Plaintiffs’ proposal is properly characterized 

in their own motion: a reasonable party deposition limit of approximately 26 depositions per 

Defendant group, with ten days of seven hours for 30(b)(6) depositions to match the scope of the 

case, and no numerical limit on third-party depositions given the imminent case deadlines that will 

already constrain depositions.    

Relying on these mischaracterizations, Defendants argue there is insufficient time for the 

depositions Plaintiffs propose. Mot. at 6–7. But this argument only underscores Plaintiffs’ point: 
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because the case schedule already imposes practical constraints on depositions, the Special Master 

should not compound those constraints by imposing arbitrary and far-too low numerical limits. 

Given the existing schedule, the appropriate course is to allow discovery to proceed without 

additional, unwarranted restrictions. 

Third, Defendants are wrong to imply that the Special Master lacks authority to require 

document productions in advance of depositions. Mot. at 6 n.6. A deadline for document requests 

attached to deposition notices is different than the substantial completion deadline: the Special 

Master would not be “amending” CMO 2 by setting deadlines specific to depositions.  

IV. Conclusion  

This is an important case that merits discovery commensurate with the scope of the issues. 

The Special Master should adopt Plaintiffs’ proposal so that the parties can plan for depositions 

and move forward.  

  

 Sincerely, 
 
SHER EDLING LLP 
 
/s/ Stephanie D. Biehl    
STEPHANIE D. BIEHL (pro hac vice) 
100 Montgomery St., Ste. 1410 
San Francisco, CA 94104 
Tel: (628) 231-2500 
 
DANA M.O. VIOLA 
Corporation Counsel 
 
/s/ Paul S. Aoki     
PAUL S. AOKI  
Deputy Corporation Counsel 
1001 Bishop Street, Suite 2020 
Honolulu, Hawai‘i 96813 
Tel: (808) 768-5132 
 

 

Encls. 

         

 

 

cc: All counsel of record  

  


